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"Zero Tolerance" at the Border: Rhetoric vs. Reality

The latest available case-by-case records for May 2018 reveal a total of 9,216 new federal prosecutions
were brought as a result of referrals from Customs and Border Protection (CBP) in the five federal judicial
districts along the southwest border. May numbers were up 11.1 percent from the 8,298 such
prosecutions recorded during April, and up 44.7 percent over March figures. This increase follows
Attorney General Jeff Sessions' April 6, 2018 announcement, of a "zero-tolerance policy" for those who
"illegally cross over our border."

While the policy has resulted in an increase in criminal prosecutions, the so-called "zero-tolerance" as
implemented continued to fall far short of the reality on the ground. During May southwest border
apprehensions continued to dwarf the number of criminal prosecutions. In May 2018, CBP reported that
the Border Patrol apprehended 40,338 individuals along the southwest border trying to illegally enter the
country. And this does not count individuals at ports-of-entry who were found seeking to unlawfully enter
using fraudulent documents, or individuals caught at ports-of-entry illegally smuggling individuals, drugs,
or cargo.

In May 2018, a generous estimate indicates criminal
prosecutions were still at most only 32 percent of
total Border Patrol apprehensions. See Figure 1. This
estimate eliminates apprehensions of children who
presumably weren't subject to the zero-tolerance
prosecution policy, and also excludes arrests at ports
of entry. Including either or both of these groups
would result in criminal prosecutions numbers
representing an even smaller proportion of total CBP
apprehensions.

These prosecution counts are based upon
government case-by-case records on each
prosecution referred by CBP to U.S. Attorney
offices . Obtained as the result of successful
litigation brought by the co-directors of the
Transactional Records Access Clearinghouse (TRAC)
at Syracuse University, these detailed records were
analyzed by TRAC to gauge progress on the
implementation of the Administration's zero-
tolerance policy. Estimated Border Patrol
apprehensions that exclude children (those under 18
who were apprehended as part of a family unit or unaccompanied) use Border Patrol records also
obtained by TRAC with the age of each person who was taken into custody . For additional results, see
last month's TRAC report on southwest border prosecutions.

Zero-Tolerance and Family Separations

Family separations, the Administration stated, was the inevitable consequence of prosecuting everyone
caught illegally entering this country. As the press widely reported, "[t]he Justice Department can't
prosecute children along with their parents, so the natural result of the zero-tolerance policy has been a
sharp rise in family separations. Nearly 2,000 immigrant children were separated from parents during six
weeks in April and May, according to the Department of Homeland Security."

However, since less than a third of adults apprehended illegally crossing the border were actually referred
for prosecution, the stated justification does not explain why this Administration chose to prosecute
parents with children over prosecuting adults without children who were also apprehended in even larger
numbers. As shown in Table 1, the total number of adults apprehended without children during May 2018
was 24,465. This is much larger than the 9,216 adults that the administration chose to prosecute that
month.

[1]

[2]

[3]
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Table 1. Border Patrol Apprehensions of Adults vs.

Criminal Prosecutions

Southwest Border Apr 2018 May 2018

Criminal Prosecutions:

Referred by CBP 8,298 9,216

Border Patrol Apprehensions:

Adults without Children 24,299 24,465

Adults with Children 4,536 4,458

Thus, the so-called zero-tolerance policy didn't
as a practical matter eliminate prosecutorial
discretion. Since less than one out of three
adults were actually prosecuted, CBP
personnel had to choose which individuals
among those apprehended to refer to federal
prosecutors . The Administration has not
explained its rationale for prosecuting parents
with children when that left so many other
adults without children who were not being
referred for prosecution.

Nor does the zero-tolerance policy explain why so many adults also had their children taken from them
who were not prosecuted. For more background, see TRAC's report on the latest case-by-case Border
Patrol data.

Where Along the Southwest Border Were Prosecutions in May Concentrated?

While CBP criminal prosecutions increased in all five federal judicial districts long the southwest border in
April, trends diverged during May. The most prosecutions during May (3,996) occurred in the Southern
District of Texas - with double the number (1,959) that had occurred during April. The Southern District
of California also recorded an increase. That district had the lowest number in April among the five
border districts, but climbed past New Mexico's prosecution numbers in May.

In contrast, the number of recorded prosecutions actually fell in the Western District of Texas in May.
During April, that district had recorded the largest number among the five districts with 2,767
prosecutions. Prosecutions during May in West Texas fell to 2,308. As shown in Table 2, May totals were
also somewhat lower in Arizona and New Mexico than April prosecution numbers.

Federal prosecutors also reported prosecutions within districts by the specific border community where
they were stationed. Trends in each of these specific border areas within the five districts along the
southwest border are shown in Table 3.

In May, among these border areas, prosecutions from CBP referrals were highest in McAllen, Texas in the
Southern District of Texas. A total of 2,079 prosecutions were recorded there in May alone - up from 841
in April. Prosecutions also rose in Brownsville, Corpus Christi, and Del Rio, Texas, as well as in Yuma,
Arizona.

Other communities experienced declines. While Tucson, Arizona, had the largest number of recorded
prosecutions during April (1,392), its numbers in May fell to 1,149. Despite this decline, in May Tucson,
still had the third largest total for criminal prosecutions, just below prosecution numbers in Del Rio,
Texas. Las Cruces, New Mexico, Laredo and Pecos/Alpine, Texas also saw declines.

Table 2. SW Border Criminal Prosecutions Referred by Customs and Border Protection, May 2007 - May 2018 

(click title to open in a new window)

Year and Month Total SW Border Arizona Cal, S. N. Mexico Texas, S Texas, W.

2007-05 2,765 1,115 334 164 991 161

2007-06 2,769 979 247 165 1,202 176

2007-07 2,181 658 328 174 811 210

2007-08 2,813 658 414 216 1,224 301

2007-09 3,422 575 406 209 1,810 422

2007-10 3,119 589 228 137 1,839 326

2007-11 2,351 402 307 156 1,319 167

2007-12 2,944 422 345 107 1,342 728

2008-01 3,014 965 332 131 990 596

2008-02 5,343 1,241 422 146 1,052 2,482

2008-03 7,169 1,571 577 556 1,232 3,233

2008-04 6,844 1,796 398 815 1,287 2,548
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Table 3. Criminal Prosecutions of CBP Referrals, January 2018 - May 2018

Federal District* Total Jan 2018 Feb 2018 Mar 2018 Apr 2018 May 2018

Southwest Border 34,010 5,191 4,937 6,368 8,298 9,216

Arizona

Phoenix 566 97 94 157 163 55

Tucson 5,644 1,065 896 1,142 1,392 1,149

Yuma 860 262 123 145 119 211

California, S

El Centro 744 115 166 166 128 169

Imperial County 3 0 0 0 0 3

San Diego 2,170 315 304 374 589 588

New Mexico

Albuquerque 227 26 31 39 86 45

Las Cruces 3,684 537 555 805 1,095 692

Texas, S

Brownsville 1,420 159 124 140 223 774

Corpus Christi 813 75 52 80 129 477

Houston 8 1 3 0 1 3

Laredo 3,668 552 741 971 761 643

McAllen 4,815 625 557 713 841 2,079

Victoria 31 5 1 1 4 20

Texas, W

Austin 116 12 15 13 44 32

Del Rio 4,340 584 570 937 1,024 1,225

El Paso 3,357 706 596 555 894 606

Midland 3 0 1 2 0 0

Pecos/Alpine 1,541 55 108 128 805 445

* Within federal districts, border communities are where the federal prosecutor was based.

Footnotes

[1] Figures also included illegal entry and illegal re-entry referrals that federal prosecutors recorded as coming from
U.S. Citizenship and Immigration Services since during past periods actual apprehensions appear to have been by
CBP.

[2] This case-by-case data providing a breakdown of adults versus children making up apprehended family units
can be viewed at: http://trac.syr.edu/phptools/immigration/cbparrest/. Both in March and in April 2018, children
made up 53 percent of the individual apprehended in family units. For May, this same ratio was used in deriving
the proportion of adults prosecuted.

[3] See, for example, June 19, 2018 Washington Post article at: https://www.washingtonpost.com/news/fact-
checker/wp/2018/06/19/the-facts-about-trumps-policy- of-separating-families-at-the-border/

[4] Virtually every CBP referral results in prosecution. For example, during May 2018, federal prosecutors recorded
only declining to prosecute 10 CBP referrals. Every referral in Arizona, New Mexico, and the Western District of
Texas was prosecuted, none were declined. While in the Southern District of California and the Southern District of
Texas, 99.7 percent and 99.8 percent, respectively, were prosecuted.

TRAC is a nonpartisan, nonprofit data research center affiliated with the Newhouse School of Public
Communications and the Whitman School of Management, both at Syracuse University. For more
information, to subscribe, or to donate, contact trac@syr.edu or call 315-443-3563.
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